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NOTES 



Domicile as Affected by Treaties of Exterritoriality. 

How far treaties and laws granting exterritorial privileges 
to foreigners shall affect the right of such foreigners to acquire 
a domicile in the country granting the privileges, is a problem 
which has furnished a most interesting difference of judicial 
opinion. 

One of the earliest cases which dealt with the subject was 
that of The Indian Chief, 1 decided in 1801. In this case an 
American consul at Calcutta was held to be a British merchant 
within the meaning of certain acts, but the case is chiefly inter- 
esting for the line of demarcation which is drawn between the 
acquisition of domicile in Western countries and in the East. 
The Court says : 2 "But in the East, from the oldest times, 
an immiscible character has been kept up; foreigners are not 

*3 Rob. Adm., 12 (1801). 
*At page 29. 
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admitted into the general body and mass of the society of the 
nation; they continue strangers and sojourners, as all their 
fathers were. Doris amara suam non intermiscuit undam; 
not acquiring any national character under the general sov- 
ereignty of the country, and not trading under any recognized 
authority of their own original country, they have been held 
to derive their present character from that of the association 
or factory under whose protection they live and carry on their 
trade." 

This case, therefore, will be seen to advance the old theory 
of immiscibility ; but at the same time to indicate, in the last 
few lines quoted, the foundation of the so-called Anglo-Indian 
cases to which we may well advert briefly. These cases 
have uniformly held that British citizens who have gone 
to India to live have by so doing acquired a domi- 
cile there, not purely Indian, but a domicile subject to 
that body of English law in force in India as amended and 
limited by Indian customs and caste distinctions. 

The origin of the doctrine of these cases arose from the 
nature of the East India Company and was originally applied 
to employees of that company, 3 though later extended to others 
who went on private business and settled there. 4 In explain- 
ing the doctrine, Turner, L. J., describes the East India Com- 
pany as follows : 5 "The government of the East India Com- 
pany was in a high degree, if not wholly, a separate and inde- 
pendent government, foreign to the government of this coun- 
try, and it may well have been thought that persons who had 
covenanted obligations with such a government for services 
abroad could not reasonably be considered to have intended to 
retain their domicile here. They, in fact, became as much 
estranged from this country as if they had become the servants 
of a foreign government." 

Originating, then, in what was considered an anomalous 
political condition, the doctrine of Anglo-Indian domicile be- 
came firmly established. 

The next case of importance was that of Maltass v. Maltass.' 
There the question was as to the distribution of the estate 
of one who had lived almost all his life in Smyrna, and had 
died there. His parents were British citizens, however, and 
he had been educated in England. The Court held that his 
case came directly within the provisions of the treaty between 



'Bruce v. Bruce, 2 B. & P. 229 (1790). 
'Cockrell v. Cockrell, 25 L. J. (Ch.) 730 (1856). 
'Jopp v. Wood, 34 L. J. (Ch.) 212 (1865). 
•1 Rob. Ecc. 67 (1844). 
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England and Turkey, and that his estate was distributable by 
English law. The Court continued, however, as follows : 7 "I 
give no opinion, therefore, whether a British subject can or 
cannot acquire a Turkish domicile ; but this I must say, I think 
every presumption is against the intention of British Chris- 
tian subjects voluntarily becoming domiciled in the dominions 
of the Porte." 

This case, therefore, carefully avoided a decision of the 
problem before us, and merely indicated a presumption against 
the acquisition of such domicile. We come, too, to the case of 
In re Tootal's Trusts, 8 which is at the present time the leading 
authority on the English interpretation of the question. There 
it was necessary to determine the domicile of the testator in 
order to decide whether or not his estate was subject to certain 
legacy duties imposed on estates of those domiciled in Eng- 
land. The testator's domicile of origin was England. In 1862 
he went to reside in Shanghai and entered business there. He 
intended to reside there permanently, and did reside there till 
his death, in 1878. It was not contended that he had estab- 
lished a Chinese domicile, but the argument was pressed that 
he had established an Anglo-Chinese domicile in analogy to 
the Anglo-Indian domicile. There existed at the time a treaty 
of exterritoriality between China and Great Britain. Mr. Jus- 
tice Chitty delivered the opinion and decided that there was no 
such thing as an Anglo-Chinese domicile. He argued that no 
analogy could be drawn to the Anglo-Indian decisions because 
they had gone upon the distinct foreign government, as it were, 
of the East India Company, while in China the English com- 
munity was not in any respect the territorial sovereign. Mr. 
Justice Chitty then advances the proposition that an individual 
cannot "become domiciled as a member of a community which 
is not the community possessing the supreme or sovereign ter- 
ritorial power." 9 It is on this account that he repudiates the 
idea of the possibility of an Anglo-Chinese domicile. While 
Mr. Justice Chitty was doubtless correct in considering an 
Anglo-Chinese domicile as an anomaly, his reasoning is no an- 
swer to the theory of the American cases, namely, that a 
Chinese domicile is acquired which, by force of the Chinese 
law, renders the decedent's estate distributable by the laws 
of the American court at Shanghai. This theory avoids all 
anomalous "double domicile" perplexities. 



'At page 80. 

•L. R. 23, Ch. Div. 532 (1883). 

•At page 538, 539- 
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The case of In re Tootal's Trusts, however, was approved, 
and literally followed in the case of Abd-ul-Messih v. Farra 10 
where it was held that the doctrine applied equally to Cairo, 
the court refusing to recognize the possibility of an Anglo- 
Egyptian domicile. 

The foregoing cases represent all the English authorities on 
the question, and the English view may therefore be summed 
up as follows : in the Western or Christian nations, the ordi- 
nary rules of domicile apply; in the Eastern countries every 
presumption is against the establishment of a domicile in such 
countries; and no such thing as Anglo-Chinese or Anglo- 
Egyptian domicile is recognized as capable of existence ; though 
an Anglo-Indian domicile has been recognized, owing to the 
very anomalous conditions existing in India. 

Turning now to the American solution of the problem we 
find that there are only two authorities on the subject. 

The first of these is the case of In re Young J. Allen, 11 de- 
cided by Wifley, J., of the United States Court at Shanghai, 
China, in 1907. 

The facts in that case were as follows : Dr. Allen was born 
in Georgia in 1836. In i860 he moved to China, where he 
lived continuously for forty-seven years. He died in Shanghai 
in 1907. He had often expressed his intention to make China 
his permanent home. Wifley, J., in his opinion, carefully con- 
siders the doctrine of In re Tootal's Trusts, but finds himself 
unable to agree with it. His position is reinforced by the fact 
that Mr. Justice Chitty's decision had been ably attacked even 
in his own country by both Sir Francis Piggott, Chief Justice 
of Hongkong, 12 and by Hall, the English authority on Interna- 
tional Law. 18 Wifley, J., reached the conclusion that under the 
present conditions in China and in view of the present com- 
mercial intercourse, the old idea that every presumption was 
against the acquisition of a Chinese domicile by a foreigner 
could now no longer be considered sound. 

This conclusion of Judge Wifley's has been favorably com- 
mented upon by Professor Huberich, of Stanford University, 
in a most able discussion of the entire subject, 14 though Pro- 
fessor Huberich finds that the reasons assigned by Judge 
Wifley are lacking in clearness, and tend to confuse the ques- 



" 13 App. Cas. 431 (18 

n 1 Am. J. of Int. Law, 1029 (1907). 

"Piggott, Extraterritoriality, pp. 228, 230, 232, 233. 

™ Hall, Foreign Jurisdiction of the British Crown, pp. 184-186. 

"24 Law Quarterly Review, p. 440-448. 
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tion as to the amount of evidence necessary to overcome the 
presumption against the acquisition of a domicile in China 
with the question of the legal possibility of acquiring such a 
domicile under any circumstances. 

It is therefore a matter of satisfaction to find such an able 
opinion as that of Spear, J., in the case of Mather v. Cunning- 
ham, 15 which has lately appeared in the advance sheets of the 
Atlantic Reporter, and which constitutes the only other Amer- 
ican authority. 

In this case Henry Cunningham was born in Maine in 1838. 
In 1854 he went to Australia, and in 1857 he became a river 
pilot at Shanghai, and continued to reside there till his death, 
in 1905. In distributing his estate, the question was whether 
his domicile was in Maine or in China. Judge Spear ad- 
mitted that "domicile" necessarily implied subjection and obedi- 
ence to local laws, but then proceeded to prove that an Amer- 
ican making his home in China did submit to Chinese law. He 
points out that the only power which the American jurisdiction 
at Shanghai has exists solely by force of the permission of the 
supreme power of China, which still retains the sovereignty. 
He continues as follows: 18 "In other words, if the identical 
laws which now govern Americans upon this territory had 
been promulgated by edict, instead of permitted by treaty, the 
estate of the decedent would, without question, have been con- 
ceded a domicile in Shanghai. Now, then, as a practical ques- 
tion, what logical reason can be given for declaring the exist- 
ence of domicile in the one case and not in the other? The 
decedent would have lived under precisely the same laws and 
upon the same foreign soil. Although the Emperor had sus- 
pended some of the Chinese laws, and permitted the extension 
of American law to the territory, yet the source of the law was 
the Emperor, who had never released his sovereignty over the 
soil." 

Judge Spear then comes to the conclusion that as a matter 
of fact, Cunningham had established a Chinese domicile, 
since the doctrine of immiscibility should no longer be of 
such weight as to establish a presumption paramount to all 
other evidence. He then proceeds to determine whether, as a 
matter of law, there was any reason why such domicile could 
not be established, and after an extensive review of the English 
cases, and the other American case, his conclusion is that there 
is no valid argument against the right to acquire such domi- 



M 74 Atlantic Rep. 809 (1909). 
"At page 814. 
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cile. While admitting that the English have been correct in 
refusing to recognize the anomalous Anglo-Chinese domicile, 
yet he points out that the objection is in reality to the name 
only, and that there is no objection to the recognition of a 
Chinese domicile, which by force of a treaty makes a dece- 
dent's estate subject to English law. This, he suggests, is the 
true basis on which the Anglo-Indian cases can be sustained. 

The reasoning in the last-cited case appears thoroughly 
sound, and the earlier perplexities of the problem become 
wholly simplified, if worked out along this line of thought. 

It is submitted, therefore, that a brief summary of the cor- 
rect solution of the problem would be as follows : 

i. As a matter of law, one test of domicile should be ap- 
plied to all countries alike, and this test is the animus et factum, 
both of which must concur with respect to a given sovereign 
locality. 

2. As a matter of fact, whether or not the animus et factum, 
have occurred must be determined from the particular circum- 
stances, just as any other question of fact, but in determining 
this question of fact the locality should be considered, and 
may, from its political condition, raise a presumption of fact 
against the required animus, but this presumption should 
always be rebuttable. 

Thus in the case of a testator who died while residing in 
the midst of a savage African tribe, the presumption of fact 
would be very strong against the necessary animus to estab- 
lish a domicile, but the rule of law would apply as definitely 
and as clearly as if the testator had died in France, or in any 
other enlightened country, and the confusion and conflict inci- 
dent to the English doctrine would be wholly avoided. As for 
the influence of treaties of exterritoriality, it is submitted 
that their only effect would be to raise a slight presumption in 
favor of the necessary animus ; for in selecting a new domicile 
of choice, the fact that his affairs would be regulated by the 
common law of his own country would tend to influence a man 
in favor of the new domicile. W. L. M. 



The Power of the State to Regulate Foreign Corpora- 
tions Engaged in Interstate Business Therein is Sub- 
ordinate to the Federal Constitution. 

The United States Supreme Court held in the recent case 
of Western Union Telegraph Company v. Kansas, ex rel. Cole- 
man? that the exaction from the defendant company for the 



'U. S. Sup. Ct. Adv. Sheets, Feb. 20, 1910 (216 U. S.), p. 1. 



